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“Success is not final,
failure is not fatal: it is
the courage to continue
that counts.”

— Winston Churchill
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Regulatory Insights

MCA issued clanfication dated September
29, 2022 in respect of amendment to
Schedule III to the Companies Act, 2013
vide MCA Notification GSR. 207(E) dated
March 24, 2021 mandating the companies to
round off the figures appearing in the Finan-
cial Statements depending upon their total
Income.

It is clarified that if the companies provide
absolute figures in e-forms i.e. ADC-4, the
same shall not be treated as incorrect certifi-
cation by the Professionals.




VOLUNTARY LIQUIDATION

1. Regulatory Framework

- Section 59 of IBC, 2016
- IBBI (Voluntary Liquidation Process)
Regulations, 2017

- FAQs on Voluntary Liguidation Process

2. Who can apply?

- Company

- LLP

- Any other person with limited hability

except financial service provider

3. Requisite Approvals
1) Board of Directors - The majonty of
directors shall approve the initiation of
voluntary liguidation by means of a decla-

ration of solvency venfied by affidavit

stating that: - a full inquiry 15 made into

the affairs of the Corporate Person and
that either the Corporate Person has no
debt or that it will be able to pay its debts
in full from the proceeds of assets to be
sold in the liguidation; and - the Corporate
Person 15 not being liguidated to defraud

any person.

Such affidavit shall be accompanied with: -
Audited financial statements and record of
business operations of the Corporate
Person for the previous 2 years or since

incorporation, whichever is later; and

- a2 report of the valuation of the asssts of
the Corporate Person, if any prepared by a

registerad valuer.



- The declaration to also list each debt as on
date and that provisicn for preservation of its

records after its dissolution has been made.

i) Members/ Partners - In case of
voluntary liquidation is as a result of expiry of
the perniod of its duration, If any, fixed by its
Constitutional Document or on the occur-
rence of any event as specified in Constitu-
tional Document, then the members shall
pass Ordinary Resolution. However, in
other cases, members shall pass Special
Resolution in respect of Voluntary liquida-

tion.

The Corporate Person is required to obtain
members approval within 4 weeks of afore-

mentioned declaration made by the directors.

i) Creditors - Where the company
owes any debt to any person, creditors repre-
senting two-thirds in value of the debt of the
company shall approve the resclution passed

by members.

The Corporate Person is required to obtain
creditors approval within 7 days of passing
shareholders resolution. Further, intimation
to ROC & IBBI shall be given within 7 days of
passing resolution or subsequent approval of

Creditors.

4, Appointment of liquidator - The
corporate person shall appoint an insolvency
professional as liguidator and such liguidator
shall within 7 days intimate the IBBI about his
appointment.

5. Completion of Liquidation -

Where Creditors consent is required

Within 270 days from the date of

commencement of liguidation

Where Creditors consent is not

required

within 90 days from the date of

commencement of liguidation

6. Reporting by Liguidator

i) Preliminary Report - The liquidator
shall submit a Preliminary Report to the
corporate person within 45 days from the
lhlguidation commencement date. The report
shall include the following -

. The capital structure of the corporate
persons;
. Estimates of its assets and liabilities

as on liguidation commencement date based
on the books of the corporate persons;

. Intention to make any further inguiry
in to any matter relating to the promotion,
formation or fallure of the corporate person
or the conduct of the business;



. The proposed plan of action for
carrying out the liguidation, including the
tmeline within which he proposes to carry It

out and the estimated liguidation costs.

i) Minutes of consultations with
stakeholders - The stakeholders shall
extend all assistance and cooperation to the
liguidator to complete the liguidation of the
corporate person. Any consultation with the

stakeholders shall be recorded and
preserved.
i) Annual Status Report - In the

event of the liguidation process continuing for
more than 12 months, the liguidator shall
hold a meeting of the contributories of the
corporate person within 15 days from the end
of the 12 months, and at the end every
succeeding 12 months till dissclution of the
corporate person. It shall include:

. progress in liquidation

. settlement of list of stakeholders,

. details of any assets that remains to
be sold and realized

s distribution made to the stakehold-
ers,

. distribution of unsold assets made to
the stakeholders;

. developments in any matenal litiga-
tion, by or against the corporate person; and
. filing of, and developments in appli-

cations for avoidance of transactions in accor-
dance with Chapter III of Part II of the Code.

Further, audited accounts of the liquidation
showing the receipts and payments pertain-
ing to liguidation since the liguidation com-
mencement date shall be enclosed with such
Annual Status Report.

) Final Report - On completion of the
liguidation process, the liguidator shall
submit the Final Report and Compliance
Certificate in Form-H to NCLT (along with
ROC & IBBI) which consist -

(a) audited accounts of the liguidation,
showing receipts and payments pertaining to
liguidation since the liguidation commence-
ment date; and

(b) a statement demonstrating that-

(1} the assets of the corporate person has
been disposed of;

(i1) the debt of the corporate person has been
discharged to the satisfaction of the credi-
tors;

(i) no litigation is pending against the corpo-
rate person or sufficient provision has besn
made to meet the cobligations arising from
any pending litigation.

(c) a sale statement in respect of all assets
containing -

(1) the realized value;

(i) cost of realization, If any;

(ii1) the manner and mode of sale;

(v} an explanation for the shortfall, If the
value realized i1s less than the value assigned
by the registered valuer in the report of the
valuation of assets under section 59(3)(b){(n)
or Regulation 3(1)(b)(n}), as the case may be;
(v) the person to whom the sale 1s made; and
(vi) any other relevant details of the sale.

7. Procedure

Step 1: Pass Board Resolution approving
Voluntary Liguidation of the Company (In
case of liguidation of wholly owned subsidi-
ary, such resolution shall be passed by the
Board of Holding Company). Further, declara-
tion of Solvency along with affidavit by the
directors shall be approved.



Step 2: The declaration of solvency should be
filed In Form GNL-2 with the Registrar of
Companies within 7 days from the date of
Board meeting.

Step 3: Form MGT-14 for Board resolution
shall be filed within 30 days from the date of
Resolution.

Step 4: Within 4 weeks of declaration,
convene sharsholders meeting and pass
resolution (Ordinary/ Special as the case
maybe) subject to the approval of creditors, If
any.

Step 5: File Form MGT-14 for Special Resolu-
tion within 30 days of passing such resolution

and intimate ROC & IBBI regarding the same.

Step 6: Public Announcement by the Liguida-
tor in Form A within 5 days of appointment
and intimation of Public Announcement to
IBBI, IPA and updation on website of the
Corporate Person, if any.

Step 7: Open bank account and intimate
ROC, Income Tax Department, GST and PF
department regarding Voluntary Winding up.

Step 8: Submit Preliminary Report within 45
days from the commencement of the liguida-
tion process.

Step 9: Collate claims of the creditors and
verify the same within 30 days from the last
day of receipt of claims. Basis venfication,
Liquidator may admit or reject the claim and
prepare list of stakeholders within 45 days
from the last date for receipt of claims and
submit such list with IBBI and IPA and also on
the website of Corporate Person.

Step 10: The liquidator shall recover and
realize the assets of the company in a manner
maximizing the value of the stakeholders.
The money realized shzall be deposited in the
bank account opened for this purpose.

Step 11: The liguidator must distnbute the
proceeds from realization within 30 days from
the receipt of the amount to the stakeholders.
The liguidation costs (including liquidator
fees) will be deducted before such distribu-
tion is made.

Step 12: Upcn completion of liguidation, the
liguidator has to prepare the Final Report and
submit the same to IBBI and ROC.

Step 13: When the affairs of the company
are completely wound up, the liguidator has
to make an application to NCLT for dissolution
of the company. Upon receiving dissolution
order, Liquidator shall forward the copy of
order to the registrar in form INC-28 within
14 days.

Step 14: The liguidator shall preserve: (a)
electronic copy of all records (physical and
electronic) fora minimum period of eight
years; and (b) a physical copy of records for
2 minimum perod of three years; from the
date of dissolution of the corporate person.
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ORDER OF THE HON'BLE SUPREME COURT
DATED 26TH SEPTEMBER, 2022
SPECIAL LEAVE PETITION NO. 16013 OF 2022

In the matter of:

BALKRISHNA RAMA TARLE DEAD THR LRS & ANR.

PETITIONER(S)

VERSUS

PHOENIX ARC PRIVATE LIMITED & ORS.

Facts of the case:

1. The Religare Finvest Litd. (hereinafter
referred to as the Religare) sanctioned a loan
of Rs. & crores in favour of the borrowers
against a registered mortgage. When the
borrowers committed default in repayment
of loan, Religare classified its account as
MNon-Performing Asset (NPA).

RESPONDENT(S)

2. Thereafter, Religare issued a notice
dated 13.04.2018 under Section 13(2) of the
SARFAESI Act calling upon borrowers to pay
the outstanding amount. Thereon, nght,
title, interest, and benefit under the said loan
agreement was transferred by the Religare
to Respondent No. 1 hersin making Respon-
dent No. 1 the secured creditor.



3. Respondent No. 1 then issued a notice
under Section 13(2) of the SARFAESI Act
calling upon

borrowers to make payment of a sum of Rs.
5,83,22,866/. Upon fallure to pay off the
loan, the secured creditor took symbolic pos-
session of the secured assets under Section
13(4) of the SARFAESI Act and issued public
notices for the same.

4, Further, the secured creditor filed an
application under Section 14 of the SARFAESI
Act seeking assistance for taking physical
possession of the secured assets.

o. The petitioner herein claiming to be a
tenant in respect of the ground floor plus first
floor showroom along with service station on
a part of the secured assets sought to inter-
veng in the said proceedings and relied
upon  an  order  dated 20.04.2018
passed in Regular Civil Suit No. 58/2018
filed by him against one of the borrowers,
wheresby one of the borrowers was
restrained from dis-possessing him from the
sald premises.

B. Hon'ble Additional District Magistrate
passed the order dated 27.08.2021 wherein
It declined to assist the secured craditor in
taking possession of the secured assets and
kept the said application pending by observ-
ing that after termination of the tenancy
rights of the petitioner by the Finance Com-
pany by following due procedure of law the
further orders regarding possession of the
maortgage property will be decided.

7. Aggrieved by the order of ADM, the
secured creditor preferred wrt petition
before the High Court wherefore the Division
Bench of the High Court has set aside order
dated 27.08.2021 passed by the Additional
District Magistrate as such an order is beyond
the scope and ambit of the powers men-
tioned in Section 14 of the SARFAESI Act.

3. Feeling dissatisfied with the impugned
judgment passead by the High Court, the third
party — petitioner(s) claiming toc be a tenant
for some of the secured assets preferred the
Special Leave Petition.

Submissions of the Petitioner:

1. The petitioners claimed to be the
tenant of the onginal landlord {original bor-
rowers) with respect to some of the secured
assets of which the possession was sought
and when the secured creditor stepped into
the shoes of the onginal landlord as held by
the designated authorty unless the secured
creditor who stepped Iinto the shoes of the
original landlord initiates the legal proceed-
ings for eviction of the tenant, cannot get the
possession In an application under Section 14
of the SARFAESI Act.

2. It Is to be noted that tenancy was sub-
sisting prior to the mortgage of the property
and therefore, their rights are to be protected
and unless and until the proceadings are initi-
ated for eviction of the tenant, the secured
creditor who will be in the shoes of the ongi-
nal landlord, cannot get the possassion in an
application under Section 14 of the SARFAESI
Act.



Question of Law: Whether while exercising
the powers under Section 14 of the SARFAE-
SI Act, the District Magistrate could have
passed such an order that only after the
secured creditor terminates the tenancy
rights of the third person by following due
procedure of law, an application under Sec-
tion 14 (for taking the possession) of the
SARFAESI Act will be decided?

Decision: Petition Disallowed

Considering the above facts and circum-
stances of the case, the Hon'ble Su-
preme Court observed and held that:

1. That neither the onginal borrowers nor
even the petitiocners who are claiming to be a
tenant of the secured assets have initiated
any appeal before Debt Recovery Trnibunal
under Section 17 of the SARFAESI Act.

2. That instead of passing any final order
to assist the secured creditor in getting the
possession of the secured assets, the Addi-
tional Distnct Magistrate ordered that only
after the termination of the tenancy rights of
the petitioner by the finance company (se-
cured creditor), by following due procedurs
of law; the further orders regarding posses-
sion of the mortgage property shall be decid-
ed.

3. That the CMM/DM 15 expected to pass
an order after venfication of compliance of all
formalities by the secured creditor referred to
in the proviso in Section 14(1) of the SAR-
FAESI Act and after being satisfied in that

regard, to take possession of the secured
assets and forward the same to the secured
creditor at the esarliest opportunity as Time Is
of the essence and this i1s the spint of the
special enactment.

4, That the CMM/DM is not reqguired to
adjudicate the dispute between the borrower
and the secured creditor and/or between any
other third party and the secured creditor
with respect to the secured assets.

5 In the case of Harshad Govardhan
Sondagar Vs. International Assels Re-
construction Company Limited and Ors.,
the Court held that the DM/CMM has to give
an opportunity of hearing to the person In
possession of the secured assets as well as to
secured creditor, consistent with principles of
natural justice, and then take a decision. In
the said decision, it 1s not observed that the

DM/CMM has to adjudicate the nrnghts
between the parties.
. That no error has been committed by

the High Court in setting aside the order
passed by the designated authority keeping
the application pending till the secured credi-
tor initiates the legal proceedings for eviction
of the tenant and thus the Special Leave Peti-
tion stands dismissed.



News of the Month

-

Extension of timeline for completion of
acquisition of DB Power's assels

The timeline for completion of the Rs
7.017-crore deal to acqguire thermal power
assets of DB Power Ltd by Adani Power has
been extendad till November 30, 2022.

DB Power Ltd. owns and operates a running
2x600 MW thermal power plant at district
Janjgir Champa in Chhattisgarh. Also it has
long and medium-term power purchase
agreements for 923.5 MW of its capacity,
backed by fuel supply agreements with Coal
India Ltd.
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Center extended ban on Sugar export till
October 31, 2023

The Centre has extended ban on sugar
exports till October 31, 2023 (earlier it was
from June 1, 2022 till October 31, 2022) to
ensure a check on the domestic prices and its
availability in the country. This move is seen
as a step towards curbing nising food inflation.
This restriction won't apply on sugar being
exported to the European Union and the
United States under CXL and TRQ duty
concession guotas.



Particulars of

Compliance

Every Company to hold a
minimum of 4  Board
mestings in a calendar year
subject to the gap between 2
Board Meetings not exceed-
ing 120 days. It is recom-
mended to hold at least one
Board Mesting in  every
calendar quarter.

Due Date Statute | Form(s)/Return
to be filed
01st October to | Companies it
31st December, | Act, 2013
2022
2 SEBI
AL least NA

working days (LODR)
before the date |Regulations,

of Board 2015
Meeating

Prior intimation about the
Meeting of the Board of
Directors considering  the
following ewvents to be sent
to the concerned Stock
Exchangs at lzast 2 working
days before the date of the
Meeting excluding the date
of Intimation and date of

Meeting:




1. Proposal for buyback
of securities;

2. Proposal for voluntary
delisting;

3. Fund raising by way of
FPO, rights issue, ADR/G-
DR/FCCB, QIP, debt issue,
preferential issue estc. and
for determination of issue
price;

4, Declaration/recom-
mendation of dividend, issue
of convertible securities;

5. Proposal for declara-
tion of bonus securities,

At least 5 days
before the
date of Board
Meeting

SEBI
(LODR)
Regulations,
2015

NA

Prior intimation about the
Meeting of the Board of
Directors considerning  the
guarterly and vyear-to-date
financial results to be sent to
the concernad Stock
Exchange at least 5 days
before the date of the
Meeting excluding the date
of Intimation and date of

Meeting.




Within 30
minutes of
closure of the
Board Meeting

SEBI (LODR)
Regulations,
2015

NA

Listed enftity to disclose to
the concerned Stock
Exchangs, within 30 minutes
of the closure of the
mesting, held to consider
the following:

1. Dividends/fcash
bonuses recommended or
declared or the decision to
pass any dividend and the
date on which dividend shall
be paid/dispatched;

2. Any  cancellation of
dividend with reasons
theraof;

3. Decision on buyback
of securities;
4, Decision with respect

to fund raising proposad to
be undertaken;

5. Increass in capital by
issue of bonus shares
through capitalization

including the date on which
such bonus shares shall be
credited/dispatched;

. Reissue of forfeited
shares/securities, or issue of
shares/ securities held in
reserve for future issue or
the creation in any form or
manner of new shares/secu-
rities or any other rights,
privileges or benefits to sub-
scribe to;

7. Alterations of capital,
including calls;

3. Financial results;

Q. Decision an voluntary
delisting




Within 45 days
from the end
of quarter

SEBI (LODR)
Regulations,
2015

Financial
Results along
with Limitad

review
report/Audi-
tor's report.

As per Regulation 33, the
listed entity shall submit to
the stock exchange the
quarterly and vyear-to-date
standalone financial results
to the stock exchange within
45 days of end of each
guarter.

Within 15 days

SEBI (LODR)

Statement of

As per Regulation 23 (9), the

from publica- | Regulations, Related listed entity shall submit to
tion of results 2015 Party the stock exchange the half
Transaction yearly statement of Related
Party Transactions to the
stock exchange within 15
days from publication of
results.
Within 60 days | Companies | porm MGT-7/ | Filing of Form MGT-7/ 7A i.e.
from the date Act, 2013 MGT-7A Annual Return with
of Annual the ROC.
General
Meeting
Within 60 days | Companies Form PAS-6 Every unlisted company
from end of Act, 2013 shall file Reconciliztion of
half year Share Capital Audit Report,

a half-yearly form with the
ROC within 60 days from the
conclusion of the half-year.




@ Market Indices

Stock Exchange/ Commodity

As on 14th November, 2022

61624.15 -170.89 (-0.28%)

BSE SENSEX
NIFTY 50 18329.20 -20.50 (-0.11%)
USD-INR 81.2600 0.47  (0.58%)
GOLD 52485.00 151.00 (0.29%)
SILVER 61861.00 290.00 (0.47%)

CRUDEOQIL

F175.00 7175.00 (0.72%)
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DISCLAIMER

While every care has been taken in the preparation of this note to ensure its accuracy, Luthra & Luthra LLP,
Chartered Accountants assumes no responsibility for any errors which may be found hersin. Neither this

alert nor the information contained herein constitutes a contract or will form the basis of a contract. The

materal contained in this document does not constitute [ substitute professional advice that may be
required before acting on any matter.




